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“EMBERTON, CHIEF JUDGE: Dr. Joseph Murray Hayse is a former University of Kentucky faculty member who originally filed a claim for breach of contract against the University in March 1978, after it denied him tenure and a  promotion.  He later amended his complaint to include claims under the First and Fourteenth Amendments to the United States Constitution....we reiterate the statement of facts provide by the Kentucky Supreme Court in Board of Trustees of the University of Kentucky v. Hayse [Ky], 782 S.W. 2d 609 (1989)]: ...

“... Hayse claims his employment was terminated in violation of First Amendment rights to freedom of association and Fifth Amendment guarantees of  due process because of a raging internal dispute between [Dean] Stephenson and [Director] Evans involving the Honors Program.  Hayse was recommended for tenure by his Department Chairman, Dr. Evans.  This recommendation was forwarded to Stephenson, who rejected his application...

“...the University’s Regulations did not authorize the Dean to reject appointment to the rank of Associate Professor.  His authority was limited to reviewing the proposal, adding his endorsement or commentary, and forwarding everything through channels, ultimately to the Board of Trustees, which had the exclusive final authority to approve 

or disapprove the application.  The University and Stephenson dispute this interpretation of the Regulations, claiming the procedure was altered by custom and application.  But this dispute was resolved by the Court of Appeals in its Opinion on the first appeal of this case.  This 1982 Court of Appeals Opinion states in pertinent part: 

‘The university further contends that as a matter of practice and custom all recommendations for promotion are passed on for higher review only in the event they are approved by the dean of the college.  This is not the procedure established by the regulations which have been adopted and custom cannot be allowed to supercede the duly adopted procedures’...

“... On March 27, 1978, Hayse filed an action in Franklin Circuit Court against the Board of Trustees of the University of Kentucky and Dean Stephenson alleging that he was wrongfully denied tenure.  He demanded damages and reinstatement at the rank of Associate Professor...

“...On May 27, 1981, the Franklin Circuit Court granted summary judgment in favor of the Board and Stephenson...The Court of Appeals reversed, holding that the University had failed to follow its own regulations...

“... The case then proceeded to trial on January 29, 1986, with the jury returning a verdict in favor of Hayse ...The trial court then ordered Hayse reinstated at the rank of Associate Professor with tenure...Following the trial, the Board of Trustees and Stephenson filed a Motion for Judgment Notwithstanding the Verdict, which the trial court sustained ... the Court of Appeals [on April 1, 1988] agreed with Hayse that the trial court erred ... and then ordered that Hayse be reinstated as an Associate Professor with tenure...

“... the Supreme Court upheld the damages verdict.  However, it limited Hayse’s prospective injunctive relief to ab initio review of his application and held he was not entitled to reinstatement.  Thus, the court’s opinion opened yet another chapter in the history of this case...

“Pursuant to the mandate of the injunction, the University reviewed Hayse’ dossier and the Board of Trustees ultimately denied his application [in 1993]...

“On August 15, 1994, Hayse filed an action in the U.S. District Court for the Eastern District of Kentucky claiming constitutional defects in the ab initio review of his application for promotion or tenure... the U.S. District Court dismissed the action, and on April 7, 1997, the U.S. Court of Appeals affirmed...

“On January 25, 1999, Hayse filed a motion [in Ky Circuit Court] for a show cause order setting forth various alleged violations of the injunction ... The trial court held ... that his fourth amended complaint is precluded...Hayse contends the trial court erred ... With this initial contention we must agree...However, it properly invited Hayse to file a motion to show cause why the University should not be held in contempt for failure to comply with the injunction...

“Although the University will have to retrieve the necessary documents and information regarding the ab initio review process, it has been well aware of Hayse’s challenge to its compliance with the injunction ... When abstaining from Hayse’s federal claims, the federal court placed confidence in our state court to adequately provide Hayse with the remedies to which he may now be entitled:

‘If the defendants have responded to the injunctive order by retaliating against plaintiff, the defendants have placed themselves in contempt.  The court has continuing jurisdiction over its injunction ...  Though Hayse claims that as a practical matter he has no real opportunity to obtain a remedy for his new claim because the Kentucky Supreme court only provided for reconsideration of his application, rather than reinstatement, we are not persuaded that the Kentucky courts would not now act to correct and remedy the wrong, if one is provided.  The fact that the defendants were only ordered to reconsider plaintiff’s application under certain criteria does not mean that the Kentucky courts will again simply order another review by the defendants.’

“The trial court is directed to issue an order directing the University to show cause why it should not be held in contempt for violating the injunction, and if such violations occurred, provide Hayse with an adequate remedy.  The order of the Franklin Circuit Court is reversed.  ALL CONCUR.”

